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west virginia department of environmental protection

Office of Legal Services Harold Ward, Cabinet Secretary
601 57 Street, SE dep.wv.gov
Charleston, WV 25304
Phone: (304) 926-0460
Fax:  (304) 926-0461

December 9, 2025

Karen Buckley, Executive Secretary

Public Service Commission of West Virginia

201 Brooks Street

Charleston, WV 25323

Re: Case No. 25-0927-W-PC
West Virginia-American Water Company and
The Fayette County Commision

Dear Ms. Buckley:

Please find enclosed West Virginia Department of Environmental Protection’s Petition to
Intervene and Protest for filing with your office in regard to the above-captioned matter.

Your attention in connection with the foregoing is greatly appreciated.

Sincerely,

7
F D
eremy W. Davis

JWD/
Enclosures

cc: Service List



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 25-09271-W-PC

WEST VIRGINIA-AMERICAN WATER COMPANY and
FAYETTE COUNTY COMMISSION

Joint Application for consent and approval of
An acquisition of utility assets and related arrangements and
For the issuance of an Interim Declaratory Order.

WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION’S
PETITION TO INTERVENE AND PROTEST

COMES NOW the West Virginia Department of Environmental Protection, (hereinafter
“WVDEP”) by and through counsel, Isaac L. Tincher, under Rule 12.6 of the Commission’s Rules
of Practice and Procedure, respectfully petitions to intervene and protest the transaction proposed
by West Virgina-American Water Company (“WVAWC’) and the County Commission of Fayette
County (the “County Commission”). In support, WVDEP states as follows:

Background
1. On November 5, 2025, WVAWC and the County Commission filed their Joint Application
for consent and approval of an acquisition of utility assets and related arrangements and for the
issuance of an Interim Declaratory Order (hereinafter “Joint Application”) to request the
Commission’s consent and approval for the West Virginia-American Water Company to acquire
the wastewater utility assets of Armstrong Public Service District, the water and wastewater utility
assets of Kanawha Falls Public Service District, and the wastewater assets of Page-Kincaid Public
Service District after their respective dissolutions by the Fayette County Commission pursuant to

the terms of an Asset Purchase Agreement between the Applicants.



2. Additionally, the Applicants’ Joint Application requested the issuance of an interim
declaratory order within thirty days of the filing of the Joint Application in which the Commission
would determine as a matter of law that the proposed transaction should be approved, and that the
transaction structure is an appropriate and legal means for the Company to acquire the Assets.
3. Petitioner has a legal interest in the subject matter of the Joint Application, and more
specifically the Asset Purchase Agreement, in that Petitioner stands to lose its right to debts
currently owed to Petitioner by the subject PSDs.
4. Petitioner asserts that the Asset Purchase Agreement contains certain unreasonable terms
and potentially adverse effects on the public in the form of lost payments currently owed to
Petitioner by the subject PSDs.
Discussion

I Problematic Resolution of Repayment of Grants and Loan
S. On Pages 3 and 4 of the Asset Purchase Agreement, under Section C, which is entitled
“Resolution of Repayment of Grants and Loan”, the entirety of the language lays the groundwork
for a problematic situation whereby WVAWC and the County Commission could shirk the
obligation to repay debts due to the WVDEP.
6. In essence, the subject language seeks to give WVAWC and the County Commission the
ability to seek a waiver of the debts owed and complete the property transaction prior to full
payment of the loans. The problematic result of WVAWC holding the property prior to the full
payment of the loans is discussed in Section III below.
T Section C continues, in sum, by stating that if a grant or loan was not disclosed in the Asset

Purchase Agreement, and one of funding agencies seeks repayment of a grant or loan, then the



Parties may trigger a good faith re-negotiation of the Asset Purchase Agreement to account for the
re-payment of the outstanding grants or loans owed to a funding agency.
8. If the good faith re-negotiations do not avail a mutually agreeable solution, then the Parties
would seek a declaratory judgment or other legal action against the funding agency to effectuate
the dissolution of the debt obligation.
9. Section C effectively allows the Parties to attempt shirk their repayment obligations to any
funding agency not disclosed in the Asset Purchase Agreement. Thus, WVDEP, as a funding
agency, protests the language within Section C because it contains, in its entirety, unreasonable
terms and potentially adverse effects on the public in the form of lost payments currently owed to
WYVDEP and possible future litigation.

II. Incomplete Disclosure of Debts
10. On Pages 53 and 54 of the Asset Purchase Agreement, under Appendix A, which is entitled
“Disclosures by the Districts Under Section 11 of the Agreement”, Section C, which is entitled
“Liens and encumbrances, including Loans and Grants”, the provided list is incomplete and does
not include certain debts owed to the WVDEP.
11.  Aletter was sent to counsel for the County Commission September 5, 2025, detailing the
debts owed to the WVDEP by the County Commission, and encouraging the County Commission
to contact WVDEP personnel for any approval to payoff outstanding State Revolving Fund loans
or bonds.!
12.  To date, relevant WVDEP personnel have not received any correspondence from the

County Commission to discuss this matter.

' See Exhibit 1.



13.  Notwithstanding contemporaneous or subsequent payments made against the debt
obligation after the September 5, 2025, letter was sent, WVDEP calculates the current debt
obligation owed for the Kanawha Falls PSD to the amount of $7,451,838.78.
14, Notwithstanding contemporaneous or subsequent payments made against the debt
obligation after the September 5, 2025, letter was sent, WVDEP calculates the current debt
obligation owed for the Page Kincaid PSD to the amount of $292,225.00.
L. The sum of these numbers demonstrating the debt amount is $7,744,063.78.
16.  Therefore, WVDEP protests the language within Appendix A because Section C contains
unreasonable terms and potentially adverse effects on the public in the form of lost payments
currently owed to WVDEP and possible future litigation.
III.  Federal Law Does Not Permit WVAWC to Hold Certain Loans
17.  The Asset Purchase Agreement is contrary to federal law because WVAWC, as a private
entity, cannot hold debt obligations held by the subject PSDs.
18.  Themoneys granted by the State Revolving Fund are subject to the Federal Water Pollution
Control Act (the “Act”). Section 603(c) of the Act states:
PROJECTS ELIGIBLE FOR ASSISTANCE.—The amounts of funds available to
each State water pollution control revolving fund shall be used only for providing
financial assistance (1) to any municipality, intermunicipal, interstate, or State
agency for construction of publicly owned treatment works (as defined in section
212 of this Act)...
19.  The subject PSDs are treatment works for the purpose of Section 603(c) of the Act. The
debt obligations mentioned above were used to provide financial assistance to the subject PSDs,

which held the funds as publicly owned treatment works.



20.  The language of Section 603(c) limits the availability of these funds to publicly owned
treatment works. WVAWC is not a public entity for the purposes of Section 603(c) or the Act in
general. Thus, the funding cannot be held by WVAWC because it is a private entity and it will
undermine the binding obligation articulated in the Act.

21.  The existing debts are also subject to numerous agreements which frustrate the Asset
Purchase Agreement.

22. Kanawha Falls PSD is bound by the 2003 Bond Resolution’? and the 2020 Bond
Resolution®. Each of these documents state in Section 7.05 that, in essence, the PSDs cannot be
sold so long as the debts are outstanding, unless the net proceeds shall be sufficient to fully pay
back the outstanding debts in full. The Asset Purchase Agreement’s exclusion of the full quantities
owed to WVDEP and the State Revolving Fund violates this provision.

23 The 2025 Design Funding Assistance Agreement states in Section 2.2 that the local
government shall determine the amount owed to the State Revolving Fund and deposit such funds
prior to or simultaneously with the sale or disposition of the property*. The Asset Purchase
Agreement’s exclusion of the full quantities owed to WVDEP and the State Revolving Fund
violates this provision.

Relief Requested

WHEREFORE, for the foregoing reasons, the WVDEP respectfully requests that the
Commission: (a) grant its petition to intervene; (b) lodge its protest; (¢) adopt a procedural schedule
for processing this matter; and (d) require the revision of the agreement to mandate the payment
of all funds owed to the State Revolving Fund.

Respectfully Submitted,

2 See Exhibit 2.
3 See Exhibit 3.
4 See Exhibit 4.



West Virginia Department of Environmental Protection

By Counsel,

Isaac L. Ticher (WYV Bar ID #14495)
West Virginia Department of
Environmental Protection

Office of General Counsel

601 57" Street, S.E.,

Charleston, West Virginia 25304
(304) 926-0460




PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 25-09271-W-PC

WEST VIRGINIA-AMERICAN WATER COMPANY and
FAYETTE COUNTY COMMISSION

Joint Application for consent and approval of
An acquisition of utility assets and related arrangements and
For the issuance of an Interim Declaratory Order.

CERTIFICATE OF SERVICE

I, Isaac L. Tincher, counsel for the West Virginia Department of Environmental Protection,
do hereby certify that a copy of this Petition to Intervene and Protest, has been served this 9" day

of December, 2025, addressed as follows:

Leslie J. Anderson, Supervising Attorney
Public Service Commission of West Virginia
201 Brooks Street, PO Box 812

Charleston, WV 25323

Christopher L. Callas, Esq.
Jackson Kelly PLLC

Post Office Box 553
Charleston, WV 25322

Michael W. Taylor, Esq.

Pence Law Firm PLLC

Post Office Box 2548
Charleston, West Virginia 25329

Robert Passmore, Esq.

West Virginia-American Water Company
1600 Pennsylvania Avenue

Charleston, WV 25302-3932
robert.passmore(@amwater.com

Nicklaus A. Presley, Esq.



Counsel, WVA WC

Jackson Kelly, PLLC

P.O. Box 553

Charleston, WV 25322
napresley@jacksonkelly.com

Alex Worrell, Esgq.

Counsel, WVAWC

Jackson Kelly, PLLC

P.O. Box 553

Charleston, WV 25322
aworrell@jacksonkelly.com

Isaa€ L. Ticher (WV Bar ID #14495)
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( IWES T VIRGINIA Water Development Authority

L _____ __JS!r:ca 1974

September 5, 2025

Michael W. Taylor, Esq.
Pence Law Firm PLLC

10 Hale Street,4" Floor
Charleston, WV 25301

Dear Mr. Taylor,

This is a response to your letter dated July 23, 2025, requesting information for
outstanding loans and grants from the Water Development Authority/Infrastructure & Jobs
Development Council that need to be repaid. The attached will give the payoffs as of June
30, 2025. When you know the payoff dates, we will get final numbers and send to the West
Virginia Municipal Bond Commission for final review. Please see attachment.

As noted on the attachment, you will need to contact Kathy Emery at West Virginia
Department of Environmental Protection for any approvals to pay off the State Revolving
Fund loans/bonds.

Finally, grants were also received by Deepwater PSD/ Armstrong from ARC, USEPA and
the Governor’s Partnership grants. You will need to review the agreements to determine if
any funds need to be returned. We do not have those documents. The Municipal Bond
Commission will also have fees that will need to be calculated.

Please let me know if you have any questions.

Sincerely,

W ffr—

Marie Prezioso
Executive Director

~ EXHIBIT

1009 Bullitt Street, Charleston, WV 25301
Phone (304) 414-6500/ fax (304) 414-0865
www.wvwda.org
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SRF-BPA-1
(02/03/03)

BOND PURCHASE AGREEMENT

THIS WATER POLLUTION CONTROL REVOLVING FUND BOND
PURCHASE AGREEMENT (the "Bond Purchasc Agreement™), made and entercd into in
scveral counterparts, by and among thc WEST VIRGINIA WATER DEVELOPMENT
AUTHORITY, a governmental instrumentality and body corporate of the State of West
Virginia (the "Authority"), thc WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION (the "DEP"), and the local government designated
below (the "Local Government™).

KANAWHA FALLS PUBLIC SERVICE DISTRICT
(Local Government)

WHEREAS, the United States Congress under Title VI of the federal Clean
Water Act, as amended (the "Clcan Water Act"), has provided for capitalization grants to be
awarded to states for thc express purposc of establishing and maintaining state water
pollution control revolving funds for the planning, design, construction, acquisition and/or
improvement of wastewater trcatment facilities;

WHEREAS, pursuant to the provisions of Chapter 22C, Articlc 2 of the Code
of West Virginia, 1931, as amended (the "Act"), the Statc of West Virginia (the "State") has
established a state water pollution control revolving fund program (the "Program”) to acquire
bonds of particular local governments pursuant to the Clcan Watcr Act,

WHEREAS, under the Act the DEP is designated the instrumentality to enter
into capitalization agrcements with the United States Environmental Protection Agency
("EPA") to accept capitalization grant awards (U.S. General Scrvices Administration,
Catalog of Federal Domestic Assistance, 32nd Edition § 66.458 (1998)) and DEP has becn
awarded capitalization grants to partially fund the Program;

MO0310398.1







